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IN THE 


United States Court of Appeals 

for the District of Columbia Circuit. 


No. 9972. 


Bernard B. Hillyard, Appellant, 
v. 

Eleanor Mower, Appellee. 


Appeal from the United States District Court for the 

District of Columbia. 


BRIEF FOR THE APPELLANT. 


JURISDICTIONAL STATEMENT. 

The jurisdiction of the court below to issue tne temporary 
writ of injunction was properly within the provisions of 
Title 11, Section 315, District of Columbia Code (1940 ed.). 
The jurisdiction of this court to review the interlocutory or¬ 
der entered here stems from the provisions of Title 17, Sec¬ 
tion 101, District of Columbia Code (1940 ed.): 

“ * * * Appeals shall # * * be allowed to the United 
States Court of Appeals for the District of Columbia 
from all interlocutory orders of the District Court • * • 
whereby the possession of property is changed or af¬ 
fected, such as orders * * * granting injunctions • • • 
and the lite # * 


t 
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(a) The granting of the injunction has changed and af¬ 
fected the possession of the property which before the in¬ 
junction had vested in the trustees. 

\ 

(b) The injunction has changed and affected the posses¬ 
sion of the property which had vested in the owner-defend¬ 
ant* before the injunction by reason of the abandonment of 
the premises by the plaintiff.* 

Under (a) it is apparent that by the terms of the chattel 
deed of trust (Joint App. 12-13) the possession of the prop¬ 
erty immediately vested in the trustee upon the plaintiff’s 
default on the note (Joint App. 10) which is admitted in 
paragraph 9 of the complaint (Joint App. 4). The injunc¬ 
tion operates to disturb the possession of the chattels in the 
trustee. 

Under (b) the injunction serves to disturb the possession 
of the owner-lessor (defendant) who took over when the 
plaintiff abandoned the premises. This is evidenced by the 
defendant’s unchallenged affidavit (Joint App. 8-9). 

“ * * * The plaintiff is no longer in possession and has 
abandoned the premises. * * *”. (Joint App. 9) 

This is an allegation of fact under oath which is not 
denied anywhere in the record and for the purposes of this 
appeal must be taken as admitted by the plaintiff. 

STATEMENT OF POINTS. 

1. The court erred in granting the motion for a prelimi¬ 
nary injunction in the absence of a showing of a basis for 
equitable relief on the record. 

2. The court erred in granting the preliminary injunc¬ 
tion in the absence of a full hearing. 

3. The court erred in granting the motion for a prelimi¬ 
nary injunction in the absence of findings of fact and con¬ 
clusion of law. 

• (Fop the purposes of this brief, the appellant will hereafter be referred 
to as the defendant and the appellee as the plaintiff.) 
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STATEMENT OF THE CASE. 

On March 15,1948, the plaintiff filed a verified complaint 
in the District Court praying for injunctive relief and dam¬ 
ages for negligence (Joint App. 2-5). The complaint was 
accompanied by a temporary restraining order (Joint App. 
7) and a motion for a preliminary injunction. (Joint 
App. 6). 

The defendant responded with a motion to dismiss the 
complaint, and, a memorandum of points and authorities, 
accompanied by an affidavit, in opposition to the motion for 
preliminary injunction (Joint App. 8). 

The recitation of facts in the verified complaint, which ap¬ 
parently was the sole basis for the exercise of the court’s 
discretion in granting the plaintiff’s motion for a temporary 
injunction, are self-expressive in their vain effort to make 
out a case for injunctive relief. Those portions of the com¬ 
plaint supporting plaintiff’s motion for the temporary in¬ 
junction are set forth: (Joint App. 2-4) 


2. On May 1, 1947, the defendant Bernard Hillyard, 
did sell to the plaintiff his rooming house business lo¬ 
cated on the second, third and fourth floors of 711 G 
Street, N. W., Washington, D. C., including the good 
will, fixtures, furniture, linens, etc. 

3. Said defendant, Bernard Hillyard, being the owner 
of the premises 711 G Street, N. W., did in connection 
with the aforesaid sale on May 1, 1947, lease to the 
plaintiff for a period of five years the second, third and 
fourth floors of 711 G Street for a rental of $125.00 per 
month. Said lease provided, among other things, that 
if said premises became uninhabitable by reason of fire 
the rental should be suspended until the premises were 
restored to a habitable condition. 

4. The plaintiff on May first executed her promissory 
note for the sum of $7,500 payable to the order of the 
defendant, Bernard Hillyard at the rate of $125.00 per 
month and also a chattel trust on the fixtures and furni¬ 
ture mentioned in paragraph 2 hereof and the above 
described lease to secure the payment of the said note. 
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5. The price for said business and its fixtures and 
good will requested by the defendant originally was 
$4,000.00 and the rental of said premises was to be 
$200.00 per month. When defendant Hillyard ascer¬ 
tained that the Rent Control Board of the District of 
Columbia would allow him to charge only $125.00 per 
month for the aforementioned premises he, in order to 
circumvent the ruling of said Rent Control Board in¬ 
creased the sale price to $7,500.00, the $3,500.00 in ad¬ 
dition to the sale price of $4,000.00 being required as 
rental in addition to that allowed defendant Hillyard 
by the said Rent Control Board. 


7. Plaintiff operated the rooming house business, 
paid the rental and note until December 30, 1947, when 
the premises and all of the furniture, linens, etc., 
therein were destroyed by a fire, which fire originated 
in a portion of the said premises not occupied by the 
plaintiff. 

• •••••••* 

9. Since said fire on December 30,1947, plaintiff has 
not paid the rental or the payments on her note and 
has requested defendant Hillyard to restore the said 
premises to a habitable condition as soon as possible. 

10. That the defendant Abner Werksman is the trus¬ 
tee named in the aforesaid chattel trust and has adver¬ 
tised in the newspapers that he will sell, at public auc¬ 
tion on March 16th, at the office of the defendants 
Thomas J. Owen and Thorton W. Owen, the furnishing 
and equipment set forth in the chattel trust described 
in paragraph 4 hereof and the lease described in para¬ 
graph three hereof. 

11. Plaintiff says that the furniture and fixtures des¬ 
cribed in the said chattel trust have been destroyed by 
fire and the only purpose of the said Bernard Hillyard 
and the trustee Abner Werksman in holding said sale 
is to attempt to deprive the plaintiff of her valuable 
lease to the second, third and fourth floors of premises 
711 G Street, N. W. 
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The plaintiff’s contentions were met by the defendant’s 
opposing affidavit which should be read here in its entirety 
(Joint App. 8-9). 

It further appears from the record that the plaintiff, 
Eleanor Mower, being indebted in the sum of $7,500 to Ber¬ 
nard Hillyard, defendant, executed her promissory note to 
him under the date of May 1, 1947, in that amount (Joint 
App. 10) and to secure the same, executed and delivered to 
Abner Werksman, as trustee, under the same date, a chat¬ 
tel deed of trust, whereby she conveyed, or sought to con¬ 
vey, to the trustee all of the property listed therein in¬ 
cluding a five year lease of the rooming-house located on the 
second, third and fourth floors of the premises 711 G St., 
N. W., Washington, D. C. (Joint App. 11-14). The deed 
contained the usual proviso that the grantor (plaintiff) 
should remain in possession of the property and conduct the 
rooming-house business on the premises until default should 
be made in the payment of the note; and that upon such de¬ 
fault being made, the grantee should take immediate pos¬ 
session of the premises and all that was sought to be con¬ 
veyed by the deed of trust, and should sell the same at 
public or private sale upon such terms and after such notice 
as the grantee should deem proper, and should apply the 
proceeds of sale to the payment of the note (Joint App. 
13). There were various other provisions in the deed not 
necessary to be recited here. 

The note securing the deed of trust, by its tenns, ma¬ 
tured upon default of any payment (Joint App. 10). The 
trustee having been instructed to proceed with the sale after 
notice, the property under the deed was advertised for sale 
(Joint App. 4). Thereupon the appellee filed her bill of 
complaint and motion for temporary injunction in the Dis¬ 
trict Court. 

In opposing the motion, defendant filed an affidavit 
(Joint App. 8-9) and the following exhibits: 

Promissory note, dated May 1, 1947 (Joint App. 10). 
Chattel Deed of Trust, dated May 1, 1947 (Joint 
App. 11-14). 
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1 Agreement of Sale, dated April 29, 1947 (Joint App. 

14-15). 

1 Bill of Sale, dated May 1, 1947 (Joint App. 16). 

Bulk Sales Affidavit, dated May 1, 1947 (Joint App. 

17). 

The plaintiff filed neither responsive pleadings nor ex¬ 
hibits. 

The hearing on the motion for preliminary injunction was 
continued on several occasions (Joint App. 18-19) without 
apparent reason other than that the hearing would consume 
too much time on the heavy calendars of the regular mo¬ 
tions court. Finally, on May 7, 1948, the matter was re¬ 
ferred to the Office of the Assignment Commissioner to be 
set down for a special hearing before a nonjury court (Joint 
App. 19). 

The matter was finally brought on for hearing on May 20, 
1948, before a nonjury court. After statements of counsel 
for the plaintiff (Joint App. 19 et seq) and the portion of 
a statement by counsel for the defendant (Joint App. 21- 
23), the court granted the plaintiff’s motion for a temporary 
injunction upon the condition of her giving security in the 
sum of $2,000 (Joint App. 23). At this point the proceed¬ 
ings ended. No witnesses were heard although they were 
present for both parties (Joint App. 19). There was no dis¬ 
cussion of the exhibits on file, nor were counsel interrogated 
concerning the value or weight to be given the documentary 
evidence in support of defendant’s affidavit which tended to 
explain in detail the regularity of the sale. Without more 
the injunction issued. 

SUMMARY OF ARGUMENT. 

The verified complaint on its face fell far short of a 
statement of a claim upon which injunctive relief could be 
granted. The granting of the temporary injunction which 
stopped the foreclosure sale took the property out of the 
possession of the defendant and the trustee under the chat¬ 
tel deed of trust and vested it in the plaintiff. When an 
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injunction would have this effect equity should withhold its 
relief since a remedy at law would be adequate and com¬ 
plete. By preventing the transfer of the promissory note 
by the injunction, the court failed to recognize the adequacy 
of the plaintiff’s remedy at law when it ignored the prin¬ 
ciple that all the defenses between the maker and payee fol¬ 
lowed the note after maturity. The court likewise lost sight 
of plaintiff’s legal remedy regarding the sale of the business 
and lease under the foreclosure. Here a lis pendens at¬ 
tached by the filing of the action itself. Any purchaser 
would of course take with notice of the infirm title. There is 
nothing in the verified complaint tending to sustain the gen¬ 
eral allegation of irreparable injury. Without a showing 
of such injury in clear unmistakable terms, the granting of 
a temporary injunction is not warranted. Mere inspection 
of the complaint together with the promissory note, chattel 
deed of trust and agreement of sale, (Joint App. 10,11-14, 
14-15) is sufficient to invoke the doctrine of estoppel against 
the claims of plaintiff for rescission or reformation of the 
note and deed. Plaintiff’s long acquiescence and par¬ 
ticular conduct throughout her period of occupancy 
could lead to no other conclusion than that ratifica¬ 
tion of the sale in all respects was intended. All the 
knowledge and means of knowledge of plaintiff’s rights 
were in the particular possession of the plaintiff 
herself at all times. If ever the transaction was 
impeachable it became unimpeachable by her conduct. 
Injunctive relief is further unwarranted in plaintiff’s fail¬ 
ure to allege or show that defendant was or may become 
insolvent. The fact that a note secured by a deed of trust 
is in suit, and their validity is questioned, does not war¬ 
rant an injunction against the sale under the deed of trust. 

The injunction here was granted without a hearing within 
the meaning of the provisions of Rule 65 (a) Federal Rules 
of Civil Procedure. Furthermore, despite the mandatory 
provisions of Rule 52 (a), Federal Rnles of Civil Procedure, 
the temporary injunction here was issued without the court 
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having made findings of fact and conclusions of law. The 
violations of these fundamentals are sufficient to authorize 
this court to reverse the decision below and remand the 
cause for a proper hearing in keeping with the Federal 
Rules of Civil Procedure. 

ARGUMENT. 

L 

The Court Erred in Granting the Motion for a Preliminary 
Injunction in the Absence of a Showing of a Basis for 
Equitable Relief on the Record. 

The verified complaint on its face lacks the requisite lan¬ 
guage to warrant the extraordinary relief prayed for by 
way of injunction. An injunction should be withheld where 
there is a plain, adequate and complete remedy at law. 28 
IT. S. C. A. 384. The sole object of an interlocutory injunc¬ 
tion is to preserve the subject in controversy in its then 
condition, and, without determining any question of right, 
merely to prevent the further perpetration of wrong, or the 
doing of any act whereby the right in controversy may be 
materially injured or endangered. It cannot be used for the 
purpose of taking property out of the possession of one 
party and putting it into another, nor does it go to the ex¬ 
tent of ordering defendant to undo what he has already 
done, since it might thereby be productive of as much injury 
to defendant as that of which the party aggrieved complains- 
1 High, Injunctions (4th ed.) Sec. 4, p. 7. 

In paragraph 4 of the complaint (Joint App. 3) the plain¬ 
tiff admitted the execution of a note in the amount of $7,500 
payable at the rate of $125.00 per month and the execution 
of a chattel deed of trust to secure the note. The plaintiff, 
in paragraph 5 (Joint App. 3), then asserted that the de¬ 
fendant had contemplated selling the business to the plain¬ 
tiff for $4,000 instead of $7,500 but changed his mind after 
ascertaining that the Rent Control Board for the District of 
Columbia would limit his rental. The plaintiff admitting 
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the sale, (par. 2 of the complaint Joint App. 2) and having 
executed the agreement of sale (Joint App. 14-15) on April 
29,1947, and a note for $7,500 on May 1,1948, together with 
a chattel deed of trust (Joint App. 10-14) and other docu¬ 
ments in consideration of a lease on the premises for five 
years (Joint App. 2-3, par. 3, complaint) together with the 
transfer of a going business in the heart of the downtown 
area in the District of Columbia, then chose in paragraph 
5 of the complaint (Joint App. 3) to find that the writings 
did not mean what they purported to convey. Plaintiff re¬ 
ferred’ to the transaction as an evasion of the Rent Con¬ 
trol Act. 1 If it be assumed, Arguendo , that her assertions 
were true, then her remedy would be by appropriate pro¬ 
ceedings in the Municipal Court for the District of Colum¬ 
bia under the Rent Control Act. 1 In paragraph 11 of the 
complaint (Joint App. 4) the plaintiff made the bald state¬ 
ment that the defendant and the trustees, by this foreclo¬ 
sure, sought to deprive the plaintiff of her valuable lease. 
With a full and explicit denial of these allegations under 
oath by the defendant’s affidavit (Joint App. 8-9) the court 
had no basis for granting the injunction. Bayonne v. An¬ 
derson 116 N. J. Eq. 146, 172 A. 551. 1 High Injunctions 
(4th ed.) Sec. 440, pp. 408-9 deals with this subject: 

“It may be asserted as a general rule that equity will 
not interfere by injunction to prevent the foreclosure 
of a mortgage unless it is shown that great and irrep¬ 
arable injury is likely to result, or unless complain¬ 
ant shows himself entitled to more speedy relief than 
may be had by the slower process of courts of law. 
Nor will proceedings under a foreclosure decree be re¬ 
strained upon grounds which might have been urged in 
defense of the foreclosure suit. And to warrant the 
exercise of the jurisdiction mere general statements or 
opinions of complainant as to the injury likely to ensue 
if the proceedings are left unrestrained will not suffice; 
facts must be stated and not conclusions or inferences 
from those facts. Thus, a general allegation in the bill 


l Dist. of CoL Code (1940) 45-1601 et seq. 
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that the foreclosure would materially injure and em¬ 
barrass complainant in his right is not sufficient to war¬ 
rant the relief. Nor is it sufficient to allege that com¬ 
plainant does not owe the note described in the mort¬ 
gage, but he must set forth specifically the equities upon 
which he relies to enjoin the sale. So it is held that the 
i fact that notes secured by a deed of trust are in suit, 
and that their validity is questioned, does not warrant 
an injunction against sale under the deed of trust.’’ 

If this whimper of irregularity in the transaction as al¬ 
leged by the plaintiff in paragraphs 5 and 11 of the com¬ 
plaint (Joint App. 3, 4) was intended to spell out fraud, 
then the verified complaint falls far short of the require¬ 
ments for seeking the aid of equity to set aside the transac¬ 
tion. “Where fraud is relied upon as the foundation for an 
injunction, the allegations in the bill must be of specific and 
definite acts of fraud, and not mere general averments; and 
in the absence of such specific allegations a court of equity 
will not interfere, although irreparable injury is alleged, 
1 High, Injunctions (4th ed.) Sec. 21, p. 36. According to no 
less an authority than James W. Moore in his exhaustive 
treatise on the Rules of Federal Procedure it is said that in 
all averments of fraud “the circumstances constituting the 
fraud * * # shall be stated with particularity.” 1 Moore’s 
Federal Practice (1938). 586. See Rule 9 (b) Federal Rules 
of Civil Procedure. 2 These requirements in pleading fraud 
were well established at common law and are required under 
the codes. See Clark, Code Pleading (1928), 214. The ele¬ 
ments of fraud have been stated by the Supreme Court 
to be: 

il First. That the defendant has made a representa¬ 
tion in regard to a material fact; Second, that such rep¬ 
resentation is false; Third, that such representation 
was not'actually believed by the defendant, on reason¬ 
able grounds, to be true; Fourth, that it was made with 

2 Rule 9 (b) F. R. C. P. In all averments of fraud or mistake, the circum¬ 
stances constituting fraud or mistake shall be stated with particularity. 
Malice, intent, knowledge, and other conditions of mind of a person may be 
averred generally. 
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intent that it should be acted on; Fifth, that it was ac¬ 
ted on by complainant to his damage; and Sixth, that 
in so acting on it the complainant was ignorant of its 
falsity, and reasonably believed it to be true. ’ ’ 
Southern Development Company v. Silva (1888). 125 
U. S. 247, 31 L. Ed. 678. (Action to rescind a contract 
for the purchase of real estate on the ground of fraudu¬ 
lent representation by the vendor.) 

If the plaintiff had in mind the rescission of the agree¬ 
ment of sale (Joint App. 20-21), then good conscience and 
the basic principles of equity dictate that a tender or return 
of the consideration be made. The record fails to disclose 
this gesture. What actually has transpired is that the 
plaintiff by this injunction sought to retain the considera¬ 
tion, to wit, a i 1 valuable lease”, as she has described it in 
paragraph 11 of her complaint, and to repudiate the obliga¬ 
tions of her contract. This she cannot do. Singer v. Fried¬ 
man, 66 App. D. C. 191, 85 F. 2d 690, certiorari denied 299 
U. S. 590, 81 L. Ed. 435. In the case Sullivan v. Bailey, 21 
App. D. C. 100,104-5, it was said: 

“This case is one wherein clearly the doctrine must ap¬ 
ply that he who seeks equity must do equity. The appel¬ 
lant seeks to invalidate his deed, or so to emasculate it 
as to render it worthless, and notwithstanding that he 
has received from the parties who supposed, and were 
induced by him to believe, that they had the security of 
this deed for a very considerable sum of money, he does 
not offer to return the money, or any part of it, or in 
any manner to secure or reimburse them. Under such 
circumstances he is not entitled to any assistance from 
a court of equity.” 

Sound public policy requires the refusal of injunctive re¬ 
lief in the circumstances outlined in the verified complaint. 
This court has often applied the doctrine of estoppel in 
cases where, as here, the complaining party is seeking relief 
from her own misconduct. Goodman v. Dicker, No. 9786, 
decided July 26,1948, 83 App. D. C.-. Plaintiff’s reali¬ 

zation of the alleged deception complained of, in paragraph 
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5 of the complaint, after eight months of prompt payments 
on the note (Joint App. 10) comes at a time strangely sub¬ 
sequent to a long period of acquiescence in a transaction in 
which she was an active participant. (See changes and in¬ 
terlineations on Agreement of Sale, Joint App. 14-15). The 
plaintiff must necessarily at all times have had knowledge 
of her rights in this arrangement and obviously acted in a 
manner inconsistent with its repudiation. These are the 
taunts and accusations of a person endowed only with hind¬ 
sight who neglected to provide for the catastrophe of fire 
by the simple expedient of insurance. This court in Louis 
Werner Saw Mill Co. v. Helvering, 68 App. D. C. 267, 96 
F. 2d 539 said at page 270: 

“ * • * when a party with knowledge or means of 
knowledge of his rights and of the material facts does 
what amounts to a recognition of the transaction as 
1 existing, or acts in a manner inconsistent with its re¬ 
pudiation, or permits the other party to deal with the 
subject matter under the belief that the transaction has 
been recognized, there is acquiescence and the transac¬ 
tion though it may have been originally impeachable 
becomes unimpeachable in equity. Pomeroy’s Equity 
Jurisdiction, 4th ed., vol. 2, Sec. 965 * * *” 

The plaintiff is estopped to set up a claim of fraud or mis¬ 
representation by her own misconduct. If there is any truth 
to her assertions concerning an alleged device to circum¬ 
vent the Rent Control Act then she had an interest to pre¬ 
vent the doing of such act and should have nipped it at its 
inception. The plaintiff’s execution of a note and deed of 
trust in return for a lease and business valued by her own 
standards at $25,000 (See par. 12 of the complaint Joint 
App. 4) was the inducement and moving force which 
brought about the sale. This court in a recent case, Good¬ 
man v. Dicker, No. 9786, decided July 26, 1948, 83 App. 
D. C.-, said: 

“Justice and fair dealing require that one who acts to 
his detriment on the faith of conduct of the kind re- 


13 


vealed here should be protected by estopping the party 
who has brought about the situation from alleging any¬ 
thing in opposition to the natural consequences of his 
own course of conduct. Dair v. United States, 16 
Wall. 1, 4 (U. S. 1872), 21 L. Ed. 491. In Dickerson v. 
Colgrove, 100 U. S. 578, 580, 25 L. Ed. 618, the Supreme 
Court, in speaking of equitable estoppel, said: 

‘The law upon the subject is well settled. The vital 
principle is that he who by his language or conduct 
leads another to do what he would not otherwise have 
done, shall not subject such person to loss or injury 
by disappointing the expectations upon which he 
acted. Such a change of position is sternly forbid¬ 
den. * • • This remedy is always so applied as to 
promote the ends of justice.’ 

See also Casey v. Galli, 94 U. S. 673, 680, 24 L. Ed. 

168; Arizona v. Copper Queen Mining Co., 233 U. 

S. 87, 95, 58 L. Ed. 863.” 


While the law on estoppel is not altogether harmonious, 
the rule has been stated by the Supreme Court in Leather 
Mfgs. National Bank v. Morgan 117 U. S. 96 113, 29 L. Ed. 
881 using the language of Lord Campbell in Carincross v. 
Lorimer, 3 Macq. 827: 

“If a party has an interest to prevent an act being done 
and has full notice of its being done, and acquiesces in 
it, so as to induce a reasonable belief that he consents 
to it, and the position of others is altered by giving 
credit to its sincerity he has no more right to challenge 
the act to their prejudice than he would have had if it 
had been done by his previous license.” 

The plaintiff sought out the defendant in an earnest de¬ 
sire to purchase a rooming house business. She was satis¬ 
fied with her purchase. (See defendant’s unchallenged 
affidavit, Joint App. 8-9). 

The agreement of sale, note, chattel deed of trust and 
bill of sale stand unimpeached in this record. These in¬ 
struments bind the purchaser and seller in unmistakable 
terms and cannot now be disregarded by plaintiff’s naked 
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allegations of irregularity in her complaint without doing 
violence to the rule against varying the terms of a written 
instrument by parole evidence. Thompson v. Rector No. 
9648, decided September 13, 1948, 83 App. D. C.-. 

The complaint, paragraph 5, (Joint App. 3) admits a lia¬ 
bility of at least $4,000 under the note and chattel deed of 
trust (See also Joint App. 23). Up to the time of default 
only $1,000 had been paid on the note (Joint App. 10), the 
last payment being December 1, 1947. The complaint for 
injunction was filed March 16, 1948 (Joint App. 2) a long 
time subsequent to plaintiff’s default. Arguendo, by the 
plaintiff’s verified allegations themselves the note was in 
default warranting foreclosure under the terms of the chat¬ 
tel deed of trust. It has been long held that a 11 sale of prop¬ 
erty under a deed of trust will not be enjoined when com¬ 
plainant admits by his bill that a portion of the debt se¬ 
cured by the deed of trust is justly due, but makes no ten¬ 
der of such amount. He who would have equity must first 
do equity, and in the absence of any offer on the part of the 
complainant to pay the amount which he admits to be due, 
he is entitled to no consideration in a court of equity”. 1 
High, Injunctions, (4th ed.) Sec. 443, p. 408. 

The injunction restrains the defendant-payee from sell¬ 
ing or transferring the note because of the alleged irre¬ 
parable damage that the plaintiff will suffer. Equity here 
has done a vain thing by enjoining the transfer of a ma¬ 
tured note. The plaintiff would have a full, adequate and 
complete remedy at law against any purchaser. The basic 
law of Negotiable Instruments on this score is set forth 
in 10 C. J. S. Sec. 236, p. 726: 

“It is universally held that the effect of a transfer 
which is made after the maturity of the paper is to 
subject the transferee to all defenses existing between 
the original parties to the paper at the time of such 
transfer, so far as such defenses are available against 
his transferor.” 

In United States v. HiU, 57 F. Supp. 934, it was held that 
a payee’s transferee could not be a holder in due course 
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where the transferee took the paper after it was overdue. 
The reasonable rule would seem to be that purchasers of 
overdue paper should take subject to the equities of all who 
are known to have an interest in it. Zeis v. Potter, 105 F. 
2d 671. 

The plaintiff’s fear of being deprived of a “valuable 
lease” as expressed in paragraph 11 of the complaint 
(Joint App. 4) is subject to full redress in an action at law. 
Equity was called upon to do, and did, a useless thing again 
by issuing the injunction enjoining the foreclosure sale. 
Here again the purchaser would take with the knowledge of 
a Us pendens. The filing of the complaint itself is notice 
to all purchasers and a full protection to the plaintiff if 
her contentions have any foundation in fact. 

The basic law on this phase of the theory of injunctive 
relief is clearly expressed in 1 High, Injunctions, (4th ed.), 
Sec. 333, pp. 323, 324: 

“Relief by injunction against a transfer of real estate 
by defendant which plaintiff seeks to prevent will ordi¬ 
narily be refused when the effect of filing the bill, which 
operates as Us pendens, is to afford sufficient protec¬ 
tion against the transfer of the property pendente lite. 
And upon a bill to • • * restrain defendant from dis¬ 
posing of the land upon allegations of fraud, where it 
is not shown that defendant is insolvent, and the fraud 
is denied by the answer and affidavits, and the only 
danger to be feared is that defendant may sell the 
land, and thus make the purchaser a necessary party 
to the litigation, equity will refuse to enjoin, since the 
doctrine of lis pendens affords sufficient protection in 
such case against a purchaser pendente lite 

The defendant here has denied the allegations of the 
complaint by his Affidavit (Joint App. 8-9). The plaintiff 
has failed to allege or attempt to prove that the defendant 
was insolvent either before or after the foreclosure sale had 
been ordered. 
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n. 

The Court Erred in Granting the Preliminary Injunction in 
the Absence of a Full Hearing. 

Under Rule 65 (b) Federal Rules of Civil Procedure, it is 
fundamental that a hearing should be had before granting 
or denying a motion for preliminary injunction. According 
to 3 Moore*s Federal Practice at page 3322: 

“On hearing of the injunction a full disclosure of 
the facts is necessary. While the pleadings, if verified, 
and other affidavits are of service in the determination 
of the merits, the court is normally reluctant to decide 
such issues on the basis of affidavits alone, and, there¬ 
fore, oral evidence should be produced whenever pos¬ 
sible. A verified complaint or affidavits standing un¬ 
denied may be presumed true, but where they are met 
by denials in the form of a verified answer or affidavits, 
and no other evidence is introduced, a temporary in¬ 
junction will probably be denied.’’ 

“An injunction # * • whether preliminary or final, can 
only be issued after notice and a hearing * * *”.3 Moore 7 s 
Federal Practice 3321. 

* 

The term “hearing” has a definite meaning according to 
the authorities. See 19 Words and Phrases 166 citing the 
following cases: A 4 Hearing’ includes the introduction of 
evidence, the argument of counsel and the pronouncement 
of a decree. State v. State Road Commission, 131 S. E. 7, 
8 . As ordinarily used, ‘hearing’ means whole proceeding, 
including decision therein. Chicago Ry. Equipment Co. v. 
Blair, 20 F. 2d, 10, 11.” The trial of a chancery suit is 
called a ‘hearing’ and technically considered, this includes 
not only the introduction of the evidence and arguments 
of the solicitors, but the pronouncing of the decree by the 
chancellor. Babcock v. Wolf, 28 N. W. 490, 70 Iowa, 676, 
679. 

The mandatory provisions of Rule 65 (b) for a “hear¬ 
ing” by the court before the granting or denying a pre- 


17 


liminary injunction find ample support and reason in the 
case Sims v. Greene, 161 F. 2d, 87, at page 88: 

“The allegations of the pleadings and affidavits filed 
in the cause are conflicting. Such conflicts must be re¬ 
solved by oral testimony since only by hearing the 
witnesses and observing their demeanor on the stand 
can the trier of fact determine the veracity of the alle¬ 
gations made by the respective parties. If witnesses 
are not heard the trial court will be left in the posi¬ 
tion of preferring one piece of paper to another.’’ 

In the Sims case, supra, at page 88 the court continued: 

“The issuance of a preliminary injunction under 
such circumstances is contrary not only to the Rules 
of Civil Procedure but also the spirit which imbues 
our judicial tribunals prohibiting decision without 
hearing. Rule 65(a) provides that no preliminary in¬ 
junction shall be issued without notice to the adverse 
party. Notice implies an opportunity to be heard. 
(Emphasis ours.) Hearing requires trial of an issue or 
issues of fact. Trial of an issue of fact necessitates 
opportunity to present evidence and not by only one 
side to the controversy. It should be pointed out also 
that subsection (b) of Rule 65 provides that a motion 
for a preliminary injunction ‘shall be set down for 
bearing * * *’ and speaks of the motion coming on 
for * hearing 

At common law, the word “hearing” meant the trial in 
a chancery suit. See 1 Bouv. Law Diet. Rowle’s 3rd Revi¬ 
sion, 1429. 

It is also pertinent to observe that the predecessor to 
Rule 65 was Equity Rule 73, 28 U. S. C. A. #723 Appendix, 
and that this rule was copied in haec verba from Section 17 
of the Clayton Act, 28 U. S. C. A. #381. Again in Sims v. 
Greene, 161 F. 2d 87, at page 89: 

“It has never been supposed that a temporary in¬ 
junction could issue under the Clayton Act without 
giving the party against whom the injunction was 
sought an opportunity to present evidence in his own 
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behalf. The theory of Rule 65, Equity Rule 73, and 
Section 17 of the Clayton Act, is that the trial judge 
may issue a temporary restraining order if he thinks 
it is necessary to preserve the status quo; that the 
order may endure for twenty days but for no longer 
without the consent of the party against whom it is 
issued; that within the twenty day period, which af¬ 
fords the opportunity for hearing, such facts must be 
presented to the court as will justify the tribunal in 
the exercise of its sound legal discretion, to issue a 
preliminary injunction. 

“If anything more was required to indicate with 
certainty that a preliminary injunction may not issue 
without giving the party sought to be enjoined an op¬ 
portunity to present evidence on his behalf, it is fur¬ 
nished by the provision of Rule 52 (a) which requires 
the court, in all actions 1 tried upon the facts without a 
jury’ to state separately its conclusions of law in 
‘granting or refusing interlocutory injunctions simi¬ 
larly (to) set forth the findings of fact and conclusions 
of law which constitute the grounds of its action’. The 
conclusion is inescapable that since a district court is 
required by the rule to make findings of fact, the find¬ 
ings must be based on something more than a one-sided 
! presentation of the evidence. Finding facts requires 
the exercise by an impartial tribunal of its function of 
weighing and appraising evidence offered, not by one 
party to the controversy alone but by both • # *. 
Since Greene was not given an opportunity to present 
evidence on his behalf (and of course was not afforded 
an opportunity to argue it), the preliminary injunction 
should be set aside even if there were no other ground 
for doing so.” 

This argument leads us to consider Point III on the ques¬ 
tion of whether the court made findings of fact and con¬ 
clusions of law as suggested in the Sims case, supra . 

s 


*9 

m. 

The Court Erred in Granting the Motion for Preliminary 
Injunction in the Absence of Findings of Fact and 
Conclusions of Law. 

Under Rule 52 (a) Federal Rules of Civil Procedure it 
becomes mandatory for a district court in nonjury cases to 
make findings of fact and conclusions of law. 1 Mayo v. 
Lakeland Highlands Canning Co. 309 U. S., 310, 84 L. Ed. 
774. No request therefore is necessary for purposes of 
appeal. Rule 52 (a). 

Rule 52(a) is valid, and like other Federal Rules, under 
the rule-making power of the Supreme Court, has the force 
of statute law. 48 Stat. 1064, 28 U. S. C. A. 723 (b), 723 
(c). See also Sibbach v. Wilson <& Co., 312 U. S. 1, 85 L. Ed. 
479; United States v. Aluminum Co. of America, 137 D. J. 
Bull. 28, 5 Fed. Rules Serv. 52 a. 11, Case No. 3. 

In Bank of Madison v. Graber, 158 F. 2d 137, at p. 141, 
the court, after discussing the ramifications of Rule 52 (a), 
said: 

“The question is whether the instant case should be 
sustained in the absence of (such) findings and con¬ 
clusions. This court in Shannon, et al., v. Retail Clerks, 
Int. Protective Association, et al., 128 F. 2d, 553, re¬ 
versed such an order in part at least for failure to com¬ 
ply with this rule. The court referring to the rule, 
stated (128 Fed. page 555): ‘These are strongly 
worded, mandatory, provisions which should be re¬ 
spected. They are not meaningless words.’ ” 

For the purposes of review, an order granting or denying 
a motion for a preliminary injunction must be supported 
by explicit findings of facts upon which the court’s conclu¬ 
sions are based. Mayo v. Lakeland Highlands Canning Co., 
Inc. 309 U. S. 310, 84 L. Ed. 774. 

i Buie 5S(a) In all actions tried npon the facts without a jury or with an 
advisory jury, the court shall find the facts specially and state separately its 
conclusions of law thereon and direct the entry of the appropriate judgment; 
and in granting or refusing interlocutory injunctions the court shall similarly 
set forth the findings of fact and conclusions of law which constitute the 
grounds of its action, * • *. 3 Moore’s Federal Practice, 3119. 
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Findings of fact on every material issue are a statutory 
requirement. United States v. Causby, et al., 328 TJ. S. 256, 
267, 268, 90 L. Ed. 1206, 1214. Recitals in the order are 
inadequate to meet the requirement of the Rule. Bank of 
Madison v. Graber, 158 F. 2d, 137 at page 141. 

The case City of Sumter v. Spur Distributing Co., 110 F. 
(2d) 649, was a Per Curiam opinion on an appeal from an 
order granting a preliminary injunction. There was no 
finding of facts as required by Rule 52 (a) and the review¬ 
ing court ignored the statement of facts contained in the 
order granting the injunction as not being sufficiently spe¬ 
cific as to the value of the right the plaintiff sought to pro¬ 
tect. The court announced that it would follow the course 
pursued by the Supreme Court in Mayo v. Lakeland High - 
lands Canning Co., 309 U. S. 310, 84 L. Ed. 774, which held 
that explicit findings must be made upon which the court 
based its conclusions and that general statements in the 
order or opinion were insufficient. The decree appealed 
from was reversed and remanded for further findings in 
accordance with the requirements of Rule 52 (a). See also 
Shannon v. Retail Clerks International Protective Ass’n., 
128 F. (2d) 553; Brown v. Quintan Inc., 138 F. 2d 228. 3 
Moore's Federal Practice, 131, Supplement (1947). 

This court has repeatedly emphasized the importance of 
making findings of fact in nonjury cases. Particularly 
strong language was used in Saginaw Broadcasting Co. v. 
Federal Communications Commission, 68 App. D. C. 282, 
at page 287: 

“The requirement that courts, • * * shall make 
findings of fact, is a means provided by Congress for 
guaranteeing that cases shall be decided according to 
the evidence and the law, rather than arbitrarily or 
from extralegal considerations; and findings of fact 
serve the additional purpose, where provisions for re¬ 
view are made, of apprising the parties and the review¬ 
ing tribunal of the factual basis of the action of the 
! court • * *, so that the parties and the reviewing tri¬ 
bunal may determine whether the case has been decided 
upon the evidence and the law or, on the contrary, upon 
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arbitrary or extralegal considerations. When a deci¬ 
sion is accompanied by findings of fact, the reviewing 
court can decide whether the decision reached by the 
court # * * follows as a matter of law from the facts 
stated as its basis, and also whether the facts so stated 
have any substantial support in the evidence. In the 
absence of findings of fact the reviewing tribunal can 
determine neither of these things. The requirement 
of findings is thus far from a technicality. On the con¬ 
trary, it is to insure against Star Chamber methods, 
to make certain that justice shall be administered ac¬ 
cording to facts and law. * • *” 

More recently in Campbell v. Campbell, No. 9622, decided 
May 18,1948, 83 App. D. C. —, this court restated its posi¬ 
tion on the meaning of Rule 52 (a) and cited Saginaw 
Broadcasting Co. v. Federal Communications Commission, 
supra, at length. In conclusion the court said: 

“It was accordingly the duty of the trial court in the 
instant case to make findings of fact on the issues de¬ 
scribed above. It is not our duty to make findings, and 
we could not soundly do so—not having heard the 
witnesses.” 


The court below ignored the requirements of the duty 
imposed upon it in nonjury cases when it passed the order 
of June 1,1948 granting plaintiff’s motion for a temporary 
injunction. (Joint App. p. 17, 18). 

CONCLUSION. 

Wherefore, the premises considered, appellant prays that 
the judgment below, insofar as it grants plaintiff’s motion 
for preliminary injunction be reversed and the injunction 
dissolved, or, that the cause be remanded for further pro¬ 
ceedings in keeping with Rules 52 and 65, Federal Rules of 
Civil Procedure. 

Respectfully submitted, 

Joseph J. Lyman, 

1424 K Street, N. W., 
Washington, D. C., 

Attorney for Appellant . 
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1 Filed Mar. 15 1948 

IN THE DISTRICT COURT OF THE UNITED STATES 
for the District of Columbia 

Civil Action File No. 1069-48 

Eleanor Mower, 1422 N. Street, N. W., Washington, D. C. 

Plaintiff 

v. 

Bernard Hillyard, 711 G Street, N. W., Washington, D. C. 
and Abner Werksman, 2754 Woodley Place, N. W., 
Washington, D. C., and Thomas J. Owen and Thornton 
W. Owen, Trading as Thomas J. Owen and Son, 435 
Southern Building, 15th and H Streets, N. W., and 
John Doe Oil Company, Defendants 


Complaint for Injunction to Prevent Sale and for 
Damage on Account of Negligence. 

1. Plaintiff is a citizen and resident of the District of 
Columbia and the defendants with the exception of the 
John Doe Oil Company are residents of or conducting their 
business in the District of Columbia, Jurisdiction is 
founded on the fact that the amount in controversy ex¬ 
ceeds Three Thousand Dollars, exclusive of interest and 
costs. 

2. On May 1, 1947 the defendant Bernard Hillyard, did 
sell to the plaintiff his rooming house business located on 
the second, third and fourth floors of 711 G Street, N. W., 
Washington, D. C., including the good will, fixtures, furni¬ 
ture, linens, etc. 

3. Said defendant, Bernard Hillyard, being the owner of 
premises 711 G. Street, N. W., did in connection with the 

aforesaid sale on May 1,1947 lease to the plaintiff for 
2 a period of five years the second, third, and fourth 
floors of 711 G Street for a rental of $125.00 per 
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month. Said lease provided, among other things, that if 
said premises became uninhabitatable by reason of fire 
the rental should be suspended until the premises were 
restored to a habitable condition. 

4. The plaintiff on May first executed her promissory 
note for the sum of $7,500.00 payable to the order of the 
defendant, Bernard Hillyard at the rate of $125.00 per 
month and also a chattel trust on the fixtures and furni¬ 
ture mentioned in paragraph 2 hereof and the above de¬ 
scribed lease to secure the payment of the said note. 

5. The price for said business and its fixtures and good 
will requested by the defendant originally was $4,000.00 
and the rental of said premises was to be $200.00 per month. 
When defendant Hillyard ascertained that the Rent Con¬ 
trol Board of the District of Columbia would allow him 
to charge only $125.00 per month for the aforementioned 
premises he, in order to circumvent the ruling of said Rent 
Control Board increased the sale price to $7,500.00, the 
$3,500.00 in addition to the sale price of $4,000.00 being re¬ 
quired as rental in addition to that allowed defendant Hill¬ 
yard by the said Rent Control Board. 

6. Plaintiff placed in said premises a large amount of 
furniture, fixtures, linens and other items necessary to 
conduct a rooming house business in addition to those 
which are set forth in the chattel trust which she executed 
as stated in paragraph 4 hereof. 

7. Plaintiff operated the rooming house business, paid 
the rental and note until December 30,1947, when the prem¬ 
ises and all of the furniture, fixtures, linens, etc., therein 
were destroyed by a fire, which fire originated in a portion 
of the said premises not occupied by the plaintiff. 

8. Plaintiff is informed and believes that the said fire 
was caused by the negligence of the defendant, Bernard 
Hillyard, and the negligence of an employee of an Oil Com¬ 
pany, which Oil Company is unknown to this plaintiff and 
which she has named defendant in the caption as the John 
Doe Oil Company. 
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9. Since said fire on December 30, 1947, plaintiff has not 
paid the rental or the payments on her note and has re¬ 
quested defendant Hillyard to restore the said premises to 
a habitable condition as soon as possible. 

10. That the defendant Abner Werksman is the 
3 trustee named in the aforesaid chattel trust and has 
advertised in the newspapers that he will sell, at 
public auction on March 16th, at the office of the defendants 
Thomas J. Owen and Thornton W. Owen, the furnishing 
and equipment set forth in the chattel trust described in 
paragraph 4 hereof and the lease described in paragraph 
three hereof. 

11. Plaintiff says that the furniture and fixtures de¬ 
scribed in the said chattel trust have been destroyed by fire 
and the only purpose of the said Bernard Hillyard and the 
trustee Abner Werksman in holding said sale is to attempt 
to deprive the plaintiff of her valuable lease to the second, 
third and fourth floors of premises 711 G Street, N. W. 

12. Plaintiff says that as a result of the negligence of 
the defendant, Bernard Hillyard and the unknown Oil Com¬ 
pany, named herein as John Doe Oil Company, she has suf¬ 
fered damages on account of the loss of her property and 
business in the sum of $25,000.00. 

Wherefore, plaintiff demands judgment against Bernard 
Hillyard and John Doe Oil Company for the sum of 
$25,000.00. 

Plaintiff also requests this Honorable Court: 

1. To issue an order temporarily and permanently join¬ 
ing the defendants Abner Werksman, Thomas J. Owen and 
Thurston J. Owen to refran from holding the sale of the 
chattels and lease schedule for March 16, 1948 and to re¬ 
frain from holding any similar sale or from attempting to 
in any way dispose of the chattels or lease described here¬ 
inabove until permitted to do so by this Honorable Court. 

2. To issue an order temporarily and permanently re¬ 
quiring the defendant, Bernard Hillyard, to refrain from 
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transferring the promissory note executed by the plaintiff 
until further order of this Honorable Court. 


3. To require the defendant Bernard Hillyard to disclose 
the name of the Oil Company which repaired certain equip¬ 
ment at premises 711 G Street, N. W., prior to the fire of 
December 30, 1947. 

4. To permit the plaintiff to substitute in place of the 
John Doe Oil Company as a defendant the said Oil Com¬ 
pany which repaired certain equipment at 711 G Street, 
N. W., prior to the fire of December 30, 1947 when she 
has ascertained its name and address. 


5. To award to plaintiff such damages as she may 
4 be entitled to on account of the negligence of the 
defendants Bernard Hillyard and the John Doe Oil 
Company. 

6. To award plaintiff such damages as may be proper 
on account of the defendant Bernard Hillyard charging an 
amount for rental in excess of that allowed by the Rent 
Control Board. 

Eleanor Mower, 

Plaintiff. 

Eleanor Mower, being first duly sworn on oath deposes 
. and says that she has read the foregoing Complaint sub¬ 
scribed by her, that the statements made therein as of her 
own knowledge are true and those made on information 
and belief she verily believes to be true. 


Eleanor Mower. 

Subscribed and sworn to before me this 15th day of 
March, 1948. 


Anne Barnhardt. 


My Commission expires Sept. 2, 1951. 

G. H. Lalegor, 

Charles C. Collins, 

Attorneys for Plaintiff 
516 Mills Building—ME 1424 
Washington, D. C. 




Let a temporary restraining order issue and set matter 
down for hearing Monday, March 22, 1948 at 10 a. m. 
Motions Court. Bond $250. 

McGuire, J. 

Monday 4:58 p. m. 3/15/48. 

• •••••••• 

5 Filed Mar. 15,1948 
Motion for Preliminary Injunction. 

Plaintiff moves the Court for a preliminary injunction 
enjoining the defendants, Bernard Hillyard, Abner Werks- 
man, Thomas J. Owen and Thornton W. Owen, their agents, 
servants, employees and attorneys and all persons in active 
concert and participation with them, pending the final 
hearing and determination of this action, from holding said 
auction sale or disposing of any chattels secured by the 
Chattel Trust executed by the plaintiff on May 1, 1947, 
in connection with property at premises 711 G Street, N. W., 
or from disposing of the lease which plaintiff has to the 
second, third and fourth floor of said premises by auction 
sale or otherwise; on the grounds that 

1. Unless restrained by this Court defendant will per¬ 
form the acts referred to; 

2. Such action by the defendants will result in irreparable 
injury, loss and damage to plaintiff, as more particularly 
appears in the verified complaint attached hereto; 

3. The issuance of a preliminary injunction herein 

6 1 will not cause undue inconvenience or loss to de¬ 

fendants but will prevent irreparable injury to 
plaintiff. 

G. H. Lalegob, 

Charges C. Collins, 

Attorneys for Plaintiff 

Room 516 Mills Building—ME 1424 

Washington, D. C. 
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7 Filed Mar. 15,1948 
Temporary Restraining Order. 

This cause came on to be heard on March 15, 1948 and 
it appearing to the Court that Defendant is about to com¬ 
mit the acts hereinafter referred to and that he will do so 
unless restrained by order of this Court, and that imme¬ 
diate and irreparable injury, loss and damage will result 
to plaintiff before notice can be served and a hearing 
had on plaintiff’s motion for a preliminary injunction, in 
that an auction sale of chattels and a valuable lease will 
be held and an attempt may be made to transfer promissory 
note executed by plaintiff and which is secured by said 
chattel trust to a third party. 

It is ordered that the defendants, Bernard Hillyard, Ab¬ 
ner Werksman, Thomas J. Owen and Thornton W. Owen, 
their agents, servants, employees and attorneys and all 
persons in active concert and participation with them be 
and they hereby are restrained from holding said auction 
sale or disposing of any chattels secured by the Chat- 

8 tel Trust executed by the plaintiff on May 1,1947, in 
connection with property at premises 711 G Street, 

N. W., or from disposing of the lease which plaintiff has to 
the second, third and fourth floor of said premises by auc¬ 
tion sale or otherwise; provided plaintiff first give security 
in the sum of $250.00 with approved surety for the payment 
of such costs and damages as may be incurred or suffered 
by any party who is found to have been wrongfully en¬ 
joined or restrained. 

It is further ordered that this order expire within 10 days 
after entry unless within such time the order for good cause 
shown is extended for a like period, or unless the defendant 
consents that it may be extended for a longer period. 
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It is further ordered that the plaintiff’s motion for a 
preliminary injunction be set down for hearing on the 2nd 
day of March, 1948, at 10 a. m. o’clock, at Motions Court. 

Mathew F. McGuire, 

Justice. 

Entered at 4:58 p. m. 

13 Filed Mar. 27,1948 

Defendant’s Exhibit I. 

Affidavit. 

District op Columbia, ss: 

I, Bernard B. Hillyard, one of the defendants herein, 
having first been sworn on oath according to law depose 
and say that: 

I am the owner of the premises 711 G Street, N. W., Wash¬ 
ington, D. C. The 2nd, 3rd, and 4th floors of the premises 
were used as a rooming house prior to my purchase of the 
building. After I acquired ownership of the building, the 
rooming house business together with its good will, furni¬ 
ture, linens, and other property was sold to me by the 
then occupant. 

In the month of April, 1947, the plaintiff made inquiry 
for the rental of the 2nd, 3rd, and 4th floors as a business 
venture. She desired a long lease for the purpose of de¬ 
veloping it as income-producing property. She did not 
live on the premises. The plaintiff advised me that she 
owned considerable property with her husband and also 
owned several other room-renting businesses in the Dis¬ 
trict of Columbia. She satisfied me that she was financially 
responsible to undertake the purchase of the rooming house 
business, which was an established business at that time. 

The plaintiff offered to purchase the rooming house busi¬ 
ness for $8,500.00 providing I gave her a five year lease at 
$125.00 per month. Accordingly, papers were drawn to 
that effect. The plaintiff executed an agreement of sale, 
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paying $1,000.00 down and shortly thereafter executed a 
note for $7,500.00. She then executed a chattel deed of 
trust wherein it was stipulated that the lease was part of 
the security for the note. 

I then executed a Bill of Sale, a Bulk Sales Affidavit, and 
a lease for $125.00 per month. The plaintiff was satis¬ 
fied with her purchase. She often told me how this place 
was supporting her other businesses and made her pay¬ 
ments on time, which were credited on the note. 

14 In December, 1947, the building caught fire and 
was about two-thirds destroyed. The plaintiff, since 
January 1, 1948, the due date of payment on this note, has 
refused to pay the principal and interest according to its 
terms and persists in her refusal despite my advice that 
I would commence foreclosure proceedings by the terms of 
the note and chattel deed of trust. 

Foreclosure proceedings were commenced in March, 1948, 
and on the date of the sale, March 16, 1948, the plaintiff, 
by this action, enjoined the sale. 

The plaintiff is no longer in possession and has aban¬ 
doned the premises. 

Her contention of circumvention of the Rent Control 
Act is baseless and is the concoction of an ingenious mind 
to hinder and delay me in the restoration of my building 
and the assertion of my legal rights. I state unqualifiedly 
and without reservation that this sale of the rooming house 
business was executed in good faith for a valuable con¬ 
sideration, and this attempt by the plaintiff to befog the 
issue by the unfounded assertion of an avoidance of the 
Rent Control Law is an abuse of legal process. 

Bernard B. Hillyard. 


Subscribed and sworn to before me this 26th day of 
March, 1948. 


Paul Dick, 
Notary Public , D. C. 
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Defendant’s Exhibit IL 

15 PROMISSORY NOTE 


May 1, 1947 

For value received, I, Eleanor L. Mower promise to pay 
to the order of Bernard Hillyard the sum of Seven Thous¬ 
and Five Hundred ($7,500.00) Dollars with interest until 
paid at the rate of three (3%) percent per annum. 

The principal shall be paid in monthly installments of 
One Hundred and Twenty-five ($125.00) Dollars on the 1st 
day of each and every month after date with the entire un¬ 
paid balance to become due at the end of five years. Each 
installment when so paid shall be applied to the principal 
only and the interest thereof shall be paid annually on the 
1st day of May each succeeding year as computed on the 
unpaid monthly balances. 

And it is expressly understood and agreed that if de¬ 
fault be made in the payment of any one of the aforesaid 
installments when and as the same shall become due and 
payable, then in that event, the unpaid balance of the 
aforesaid principal sum and accrued interest shall at the 
option of the holder hereof at once become and be due 
and payable. 

Eleanor L. Mower, 

1422 N. St., N. W. 


Date 

Face 

Payment 

Principal 

Interest 

Balance 

May 1 

7500.00 

125.00 

106.25 

18.75 

7393.75 

June 1 

7393.75 

125.00 

106.52 

18.48 

7287.23 

July 1 

7287.23 

125.00 

106.78 

18.22 

7180.45 

August 1 

7180.45 

125.00 

107.05 

17.95 

7073.40 

September 1 

7073.40 

125.00 

107.32 

17.68 

6966.08 

October 1 

6966.08 

125.00 

107.58 

17.42 

6858.50 

November 1 

6858.50 

125.00 

107.85 

17.15 

6750.65 

December 1 

6750.65 

125.00 

108.12 

16.88 

6642.53 

• • 

• 

• • 

• 

• 

• • 
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Defendant’s Exhibit m. 

17 No. 35172, Filed August 15,1947, at 10:38 A. M. 

THIS INDENTURE made this 1st day of May, A. D. 
1947, by and between Eleanor L. Mower of Washington, 
District of Columbia, party of the first part, and Abner 
Werksman, trustee of Washington, District of Columbia, 
party of the second part: 

Whereas Eleanor L. Mower is justly indebted unto Ber¬ 
nard Hillyard in the full sum of Seven Thousand, Five 
Hundred ($7,500.00) dollars as evidenced by a certain 
promissory note made of even date herewith and made 
payable to the order of Bernard Hillyard, in and for the 
sum of Seven Thousand, Five Hundred ($7,500.00) Dollars 
with interest at the rate of three (3%) percent per annum, 
said note payable in monthly installments of One Hundred, 
Twenty-five ($125.00) Dollars on the first day of each and 
every month after date with the entire unpaid balance 
to become due at the end of five (5) years. Each install¬ 
ment when so paid shall be applied to the principal only 
and the interest thereof shall be paid annually on the 1st 
day of May of each succeeding year after date as computed 
on the unpaid monthly balances. 

And whereas the party of the first part desires to secure 
the prompt payment of said debt, and interest thereon, 
when and as the same shall become due and payable, and 
all costs and expenses incurred in respect thereto including 
reasonable counsel fees incurred or paid by the said party 
of the second part or substituted trustee, or by any per¬ 
son hereby secured, on account of any litigation at law or in 
equity which may arise in respect of this trust or the 
property hereinafter mentioned, and of all moneys which 
may be advanced as provided herein, with interest on all 
such costs and advances from the date hereof. 

18 Now, therefore, this indenture witnesseth, that said 
party of the first part, in consideration of the prem¬ 
ises, and of one dollar, lawful money of the United States 
of America, to me in hand paid by said party of the second 
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part, the receipt of which is hereby acknowledged, has 
granted, sold, and delivered, and does by these presents 
grant, sell, and deliver unto the said party of the second 
part, or the survivor of them, all and singular the goods, 
chattels and personal property named, mentioned, and de¬ 
scribed as follows, the same being now in and upon the 
premises known as No. 711 G Street, N. W., in Washington, 
District of Columbia, to wit: 

9 double beds 
6 Single beds 
14 Chests of drawers 
1 Easy chair 
1 Studio couch 
1 Rug 

1 6-ft. step ladder 
1 Water cooler (Royal Crown) 

1 Desk 
1 Office chair 
14 Straight chairs 
1 Steel wardrobe 
Office equipment (miscellaneous) 

Linens 

And all other furniture and equipment which may come 
onto the premises, together with all licenses and leases 
which may be a part of the operating business of a room¬ 
ing-house on the said premises. 

19 To have and to hold, the said goods and chattels 
and personal property unto and to the use of the 
said party of the second part, or the survivor of them, 
executors, administrators, and assigns, in and upon the 
trust and for the uses following: 

In trust, to suffer and permit the said party of the first 
part to retain possession of and use the said goods and 
chattels and personal property until the same shall and 
may be required as hereinafter provided. 

And upon this further trust, upon default being made 
in the payment of said note, or either of them, or of any 
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interest thereon, when due, or any proper cost, charge, or 
expense in and about the same, then, and at any time there¬ 
after, to take immediate possession of said goods and chat¬ 
tels and personal property, wheresoever the same may be 
found, and to sell the same at public auction, upon such 
terms and after such public notice as the said party of the 
second part, in the execution of this trust, shall deem ad¬ 
vantageous and proper; and of the proceeds of sale or sales, 
First, to pay all proper costs, charges, and expenses in¬ 
cluding a commission of five per cent on the amount of 
said sale to said Trustee for services; Second, to pay what¬ 
ever may then remain unpaid of said note, whether the same 
be due or not; and Last, to pay the surplus, if any, to whom¬ 
soever shall be lawfully entitled to the same. 

And upon this further trust, at any time hereafter, 
whether said note shall be due or not, upon the security 
hereby given being in anywise endangered in the opinion 
of said party of the second part, or the survivor of them, 
by the removal of said goods and chattels and personal 
property, or any of them, without the written consent of 
the said party of the second part, or the survivor of them 
or by the non-payment of the rent of the premises where 
said goods and chattels may be placed, stored, or de¬ 
posited, or by the rendering of a judgment or decree for 
the payment of money against said party of the first part, 
or if said party of the first part shall not keep the same in¬ 
sured in some good and reliable company against loss by 

fire to the extent of-Dollars, and assign the 

same to the use of said party of the second part, or the 
survivor of them, for the more effectual securing of the 
payment of said indebtedness; or, if the same shall be¬ 
come endangered in any other manner, in the opinion of 
the said party of the second part,-or the survivor of them, 
then and thereafter, upon the written order of the holder 
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or holders of said note or either of them, to take pos¬ 
session of said goods and chattels and personal property 
and sell the same and dispose of the proceeds thereof in 
the manner hereinbefore provided, as though default had 
been made in the payment of said note. 

In witness whereof, said party of the first part has here¬ 
unto set her hand and affixed her seal on the day first here¬ 
inbefore written. 

Eleanor L. Mower. 

Bernice V. Hillyard. 

• •••••••* 

Defendant’s Exhibit IV. 

21 AGREEMENT OF SALE 

This agreement made and entered into this 29th day of 
April, 1947, by and between Bernard Hillyard, hereinafter 
called the “seller” and (Jessie T. Mower and) Eleanor L. 
Mower, hereinafter called the “purchasers.” (J. J. L., 
E. M., B. V. H.) 

Witnesseth: 

1. The seller agrees to sell and the purchaser agrees to 
purchase the rooming house business located at 711 “G“ 
Street, N. W., Washington, D. C., located on the 2nd, 3rd, 
and 4th floors thereof, belonging to the seller, including 
the fixtures, good-will, furniture, linens and the like, for 
the total purchase price of $8,500.00, upon terms and con¬ 
ditions as follows: 

(a) The purchase price aforementioned represents good¬ 
will, ($5,000.00) $7,500.00; furniture, fixtures, linens, etc., 
($3^00.00) $1,000.00. (J. J. L., E. M., B. V. H.) 

(b) The purchasers have already paid over to the seller 
$100.00, and agree to pay an additional $900.00 at the time 
of the signing of this contract which is to be held by Joseph 
J. Lyman, attorney, until the final settlement by the parties. 
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(c) At the time of settlement of this contract, the pur¬ 
chasers shall pay the balance of $7,500.00 to be represented 
by a promissory note, made to the order of the seller, 
payable $125.00 per month with interest at 3% annually 
to be computed on the monthly unpaid balances and to be 
paid in lump sum annually on the first day of May, 1948, 
1949, 1950, 1951, and 1952, said note to be secured by a 
Chattel Deed of Trust on the business, fixtures, etc. 

2. This contract is conditional upon the purchaser re¬ 
ceiving a lease on the said premises for a term of not less 
than 5 years at a monthly rental not to exceed $125.00 per 
month; it being further understood that the lease is as¬ 
signable by the lessee (purchaser) provided the lessor 
(seller) is satisfied that the assignee shall be a person of 
good reputation and financial standing. 

3. {In the event either party to this contract defaults) 
under the terms hereof, it is hereby stipulated that the de¬ 
faulting party shall pay to the other party the sum of, 
$ 1,000.00 as liquidated damages for breach of the con¬ 
tract.) (J. J. L., E. M., B. V. H.) 

22 4. Settlement of this contract shall be made with¬ 

out delay. All adjustments for rent, electric bills, 
etc., sail be made as of May 1,1947. 

5. In order to avoid misunderstandings, it is agreed that 
this contract shall be binding upon the parties hereto and 
shall be in lieu of and supersede all other contracts and 
agreements previously made. 

In witness whereof, the parties have signed their names 
and affix ed their seals on the day and year above men¬ 
tioned. 

Eleanor L. Mower, [seal]. 

Bernard Hillyard, [seal]. 

Witness: 

Joseph J. Lyman. 
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Defendant’s Exhibit V. 

23 BILL OF SALE 

Know All Men by These Presents, that: I, Bernard 
Hillyard, owner of the rooming house located at 711 G 
Street, N. W., Washington, D. C., situated on the sec¬ 
ond, third and fourth floors at said address, for and in 
consideration of the sum of Ten Dollars ($10.00), lawful 
money of the United States of America, to me in hand paid 
by Eleanor L. Mower, receipt whereof is hereby acknowl¬ 
edged, have granted, bargained, sold, and delivered unto 
the said Eleanor L. Mower, all of my right, title, and inter¬ 
est in and to the said rooming house business located at 
711 G Street, N. W., Washington, D. C., including the good¬ 
will, fixturees, furniture, linens and all other accessories 
contained in and pertaining to the said business as par¬ 
ticularly set forth in the list of fixtures and inventory at¬ 
tached to and forming a part of the Agreement of Sale 
dated the 29th day of April, 1947, which is hereby referred 
to and made a part hereof by reference as fully as if actually 
written herein. 

To Have and to Hold the Same unto the said Eleanor 
L. Mower, her heirs, executors, administrators, and assigns 
forever. 

And I do further warrant that I have, and an able to 
convey good title to said business free and clear from any 
and all claim and demands whatsoever, and I do further 
convenant and agree to defend this sale against claims and 
demands of any and all persons whosoever. 

And I do further covenant and agree that I will not engage 
in the rooming-house business or any similar line of busi¬ 
ness, directly or indirectly, in any capacity whatsoever, at 
any place or places within a radius of five (5) city blocks 
from the location of the business being hereby sold for a 
period of five (5) years from the date hereof. 

In witness whereof , I have hereunto set my hand and 
seal this 1st day of May, 1947. 

(seal) Bernard Hillyard. 

• ••••••••• 
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Defendant’s Exhibit VI 

24 AFFIDAVIT 

Filed Mar 27 1948 
District of Columbia, ss : 

Bernard Hillyard, being first duly sworn according to 
law on oath deposes and says that he is the sole and individ¬ 
ual owner of the rooming-house business located at 711 
“G‘ ’Street, N. W., Washington, D. C., situate on the 2nd, 
3rd, and 4th floors therein; that all of the goods, fixtures, 
furniture, linens and other accessories of the business lo¬ 
cated there belong to him absolutely, free and clear of any 
and all liens, recorded or unrecorded against the same; 
that he has a right to sell and convey the same unto Eleanor 
L. Mower, and that your affiant has no creditors of said 
business. 

Your affiant further deposes and says that this affidavit 
is made pursuant to the Sales in Bulk Act, in force in the 
District of Columbia. 


Bernard Hillyard, 

Subscribed and sworn to before me this 1st day of May, 
1947. 

Sophia L. Carothers, 

Notary Public. 
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Filed Jun 1 1948 


Order Granting Motion for Preliminary Injunction 

This cause came on to be heard on plaintiff’s motion for 
a preliminary injunction and the court having considered 
the verified complaint in support of the motion and defend¬ 
ant’s memorandum of points and authorities, exhibits and 
affidavit in opposition thereto, and having heard argument 
of counsel in open court, it is by the Court this 1st day of 
June, 1948. 
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Ordered, 

That defendant, Bernard B. Hillyard, his agents, ser¬ 
vants, employees and attorneys and all persons in active 
concert and participation with him be and they hereby are 
restricted and enjoined, pending the determination of this 
action, from holding any sale under the Chattel Deed of 
Trust referred to in the verified Complaint executed by 
the plaintiff on May 1,1947, in connection with the property 
at premises 711 G Street, N. W., Washington, D. C., or from 
disposing of the lease which plaintiff has to the second, 
third and fourth floors of said premises by auction sale 
or otherwise, or from selling or otherwise transferring the 
promisory note dated May 1, 1947, in the face amount of 
$7,500, executed by plaintiff which was secured by the 
Chattel Deed of Trust aforesaid; 

Provided, 

1 Plaintiff first give security in the sum of Two Thousand 
($2,000.00) Dollars for payment of such costs and damages 
as may be incurred or suffered by any party who is found 
to have been wrongfully enjoined or restrained, such bond 
to be approved by the Court or Clerk of the Court. 

F. Dickenson Letts, 

Justice. 


*•••••#••• 

Docket Entries 
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Proceedings 


1948 

Mar. 


Fees 


15 Motion of pltff. for preliminary injunction; P & A; 
Notice Served: No. 1 3-26-48*No. 3 N. F. 6-28-48 
No. 2 3-16-48 filed 

15 Temporary restraining order issued at 4:58 p.m., Bond 
$250.00, and setting motion for preliminary injunc¬ 
tion for hearing March 22, 1948 (See Service be¬ 
low) McGuire, J. (N) 


Total 


• ••••••••• 
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“ 19 Stipulation between counsel extending temporary re¬ 

straining order for 10 days. 

** 22 Stipulation extending temporary restraining order 10 

days & setting hearing on motion for preliminary 
injunction for April 8, 1948 Letts, J (X) 

“ 24 Stipulation to extend temporary restraining order “ 

“ 27 Memo, of P & A in opposition to pltff’s motion for 

preliminary injunction; affidavit; Exhibits (3) 13.00 

**••*##**• 

Apr. 6 Consent order extending temporary restraining order 
to & including April 22, 1948; setting motion for 
preliminary injunction for hearing on April 21, 

1948, at 9:45 A.M. Goldsborough, J. (X) 

• ••••*•••« 

“ 22 Consent order extending temporary restraining order 

to & including May 5, 194S; setting motion for pre¬ 
liminary injunction at 9:45 A.M., May 5, 1948 

Goldsborough, J. (N) 

May 7 Consent order extending temporary restraining order 
to & including May 26, 1948, & directing Assign¬ 
ment Commissioner to set motion for a preliminary 
injunction on the earliest possible date 

Goldsborough, J. (N) 

#••#•***## 

45 

May 20 Motion for preliminary injunction argued & granted 
(order to be presented) Letts, J. (X) 

June 1 Order granting motions for preliminary injunctions, 
pltff., to give security in amount of $2,000.00 

Letts, J. (N) 

* * * * * ••••• 

7 

Excerpts from Hearing 

31 Proceedings 

Mr. Collins: If the Court please, it may not be necessary 
for you to hear the testimony in this case. We have the 
witnesses available, but we would like first to make a state¬ 
ment about the case, as to whether Your Honor should hear 
the witnesses. 

This is a suit for a preliminary injunction and for dam¬ 
ages. The facts are, briefly: That the defendant Hillvard 
owned a building at 711 G Street, Northwest; Mr. Hillyard 
occupied the first floor and had an optical shop there. He 


20 


sold to the plaintiff, Mrs. Mower, the second, third and 
fourth floors, that is, he sold her a rooming house business 
there. 

• • • • • • • . • • m 

The sale of that business was made to Mrs. Mower, the 
plaintiff, on May 1,1947. 

! At the beginning of the negotiations, according to our 
complaint, Mr. Hillyard agreed to sell this business for 
$4,000 to Mrs. Mower and to rent it for $200 per month. 
Mrs. Mower paid $1,000 cash, which left a balance of $3,000 
to be paid, which was to be covered by a chattel deed of 
trust. 

i Mr. Hillyard was advised by the Rent Control Board that 
lie could not charge $200 a month; that the maximum rental 
he was allowed was $125 a month. So then Mr. Hill- 
32 yard came to Mrs. Mower and said that he would 
have to call the whole deal off unless she agreed to 
increase the amount of the note to $7,500. 

The lease was for five years, at $125 a month, and Mrs. 
Mower consented to that and paid the rent to December 30. 

Now, shortly before December 30, there was trouble with 
the heating furnace, that heating trouble was entirely due 
to Mr. Hillyard, he being in possession of the first floor of 
the premises, and as a result of that fire the building on 
December 30th was rendered untenable. Mrs. Mower had 
put certain furniture of her own in the premises. The 
building was rendered untenable and this furniture was de¬ 
stroyed, and then later on, in March, Mr. Hillyard under¬ 
took to advertise this note of $7,500, which was given to 
cover the deferred payments, for sale and had it advertised 
for sale at public auction. 

Now when Mrs. Mower filed this suit she asked the Court 
to enjoin the sale of that note until this entire matter could 
be adjudicated, and in that suit we also claimed the amount 
of $25,000 on account of damages suffered and the loss of 
her property. 
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The matter before Your Honor for decision is not that 
matter, but what we are asking Your Honor to do is to hold 
the matter in status quo until the entire matter may be 
adjudicated, or until Mr. Hillyard rebuilds these premises 
as a rooming house. Of course, the matter of dam- 

33 ages will be adjudicated when the case comes up. 

• ••••••••• 

Mr. Lyman: First, Your Honor, before you do that may 
we discuss this matter of the injunction? 

The Court: Yes. 

Mr. Lyman: Your Honor will remember reading our 
authorities in opposition to the motion; we are asking that 
that be dismissed for the following reasons. 

I will take up first his second paragraph, where he states 
that on May 1, 1947, the defendant Bernard Hillyard sold 
a rooming house business, and we agreed to that. 

34 Then he says in paragraph 3 that the defendant 
Bernard Hillyard was the owner of the premises and 

did in connection with the aforesaid sale on May 1, 1941 
lease to the plaintiff for a period of five years the second, 
third and fourth floors, and we agreed to that, for $125 a 
month. 

Then in the meantime the lease provided that if the 
premises became untenable, the rental payment was sus¬ 
pended, and we agreed to that. 

Then he says that the plaintiff executed her promissory 
note for $7,500, payable to the defendant, and also she exe¬ 
cuted a chattel deed of trust on the furniture mentioned, 
and we agreed to that. 

Now then, he states that the price of the building was 
originally set at $4,000, the rent to be $200 a month, and 
then he stated that we went to the Rent Control Board and 
were allowed only $125 a month, and we therefore increased 
the price to $7,500. 
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He tben states that $3,500 was to be added to the sale 
price of $4,000, being required as rental in addition to that 
allowed defendant Hillyard by the said Rent Control Board. 

Then he states that the plaintiff placed in said premises 
the furniture, fixtures, linens and other items necessary to 
conduct a rooming house business. 

Now he states in paragraph 11 that “plaintiff says that 
the furniture and fixtures described in said chattel 

35 trust have been destroyed by fire and the only pur¬ 
pose of the said Hillyard and the trustee in holding 

the sale is to attempt to deprive the plaintiff of valuable 
rights to the second, third, and fourth floors of the prem¬ 
ises.” 

Now, I believe the prayer is to enjoin the defendant from 
holding the sale of the chattels and lease scheduled and to 
refrain from holding any similar sale or from attempting 
to in any way dispose of the chattels or lease described 
hereinabove until to do so by this honorable Court. 

In the second prayer, he states that we are to be re¬ 
strained from disposing of the note. 

Now, if Your Honor will read the answer, you will see 
that to enjoin the sale on the face of this note would be 
injurious to the defendant rather than to the plaintiff. 

The Court: How much bond did you make! 

Mr. Lyman: They themselves placed the value of $25,- 
000, but I do not think that the damage will be any such 
sum, but we do say that the bond should be at least the face 
amount of said note, at least if this injunction is granted, 
it should be at least $10,000. 

' The Court: What chattels are there! 

Mr. Lyman: The chattels are listed in the deed of trust 
and there is a statement “all other furniture and equipment 
which comes into the premises.” 

There is a 5-year lease, Your Honor, and the good- 

36 will goes with that 

Mr. Collins: If the Court please, we find that this 
lady has paid $1,000 and she has this furniture up, and this 
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furniture is now in storage, not usable. She has paid the 
landlord in excess of what the Rent Control Board allowed. 
She agreed to pay this $4,000, and now they talk about 
$10,000 bond. 

The Court: How much bond have you! 

Mr. Collins: We have $200 now. 

The only thing we want Your Honor to do is to hold up 
this case until— 

The Court: You want the defendant restrained from 
sale? 

Mr. Collins: Yes, we do want him restrained from the 
sale of the note. We have a defense as to that note and we 
want to defend as to the note. 


The Court: The motion to dismiss will be overruled, 
and the motion for a preliminary injunction will be granted 
upon furnishing security in the sum of $2,000. 

• ••••••••• 
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IN THE 


United States Court of Appeals 

for the District of Columbia Circuit. 


No. 9972. 


BERNARD B. HILLYARD, Appellant, 

v. 

ELEANOR MOWER, Appellee. 


Appeal from the United States District Court for the 
District of Columbia. 


BRIEF FOR APPELLEE. 


L 

STATEMENT OF CASE. 

This is an appeal from the granting of a preliminary in¬ 
junction by the United States District Court. 

The facts, as shown by the verified Complaint filed herein, 
are that the Appellant was the owner of premises No. 711 
G Street, N. W., in the City of Washington and, on May 
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1st, 1947, sold his rooming house business which was being 
conducted on the second, third, and fourth floors of said 
premises to the Appellee (App. 2-3). Appellant continued 
to occupy the first floor and basement of said premises and 
agreed to furnish heat for the entire building. 

Appellant initially agreed to sell the aforesaid rooming 
house to Appellee for $4,000.00 and to rent her the premises 
for $200.00 per month (App. 3). However, when it was 
ascertained that a rental ceiling of $125.00 per month had 
been placed on said premises to be leased to Appellee, the 
Appellant refused to go through with the sale unless Ap¬ 
pellee agreed to increase the purchase price to $7500 and 
to pay the maximum allowable rental of $125.00 per month 
(App. 3). This scheme was devised by Appellant in order 
to circumvent the rent ceiling which had been placed on 
said premises by the District of Columbia Rent Control 
Board (App. 3). 

Appellee, in order to obtain the premises agreed to the 
increase in the amount of the note, made a cash payment 
of $1,000, signed the note for $1500.00 which was secured 
by a chattel deed of trust and was payable at the rate of 
$125.00 per month. (App. 3-9). Appellee placed in said 
premises a large amount of her own furniture, fixtures, 
linens, etc. She operated a rooming house business on said 
premises, made the payment on the aforesaid note, and paid 
the rental until December 30, 1947 (App. 3). 

On December 30, 1947, a fire which started in the part 
of the premises occupied by Appellant destroyed the chat¬ 
tels which Appellee had secured from Appellant, as well 
as the chattels that Appellee herself had placed in said 
premises and made said building uninhabitable (App. 3). 
Appellee states that said fire was caused by the negligence 
of Appellant or persons employed by the Appellant. (App. 
3). 

Appellee discontinued paying the note and the rental 
after the fire (App. 4). 
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The lease which the parties entered into for a period of 
five years, provided that if the premises should become un¬ 
inhabitable because of fire, the rental should be suspended 
until the premises were restored to a habitable condition 
(App. 1, 2) and that Appellee should have the right to re¬ 
enter and resume her lease if the Appellant should rebuild 
said premises as a rooming house. 

The trustees named in the Chattel Deed of Trust there¬ 
after advertised that they would sell the chattels secured 
by the aforesaid note, and the note and Appellee’s lease to 
premises No. 711 G Street, N. W., at public auction (App. 
4-20). 

Appellee thereupon filed suit in the District Court against 
Appellant and others for damages and asked the Court to 
enjoin the sale of the note and chattels and to prevent the 
Appellant from disposing of Appellee’s aforementioned 
note pending the determination of the suit (App. 4, 5). 

The District Court, after hearing, granted the prayers 
of Appellee’s Complaint and signed the Order for a pre¬ 
liminary injunction which Order also required the Ap¬ 
pellee to post security in the amount of $2,000.00 (App. 18). 

n. 

SUMMARY OF ARGUMENT. 

1. There is a Showing of a Basis for Equitable Relief 
in the Record. 

2. It was not necessary that the Court hold a full hear¬ 
ing before granting the Preliminary Injunction, and Ap¬ 
pellant had every opportunity to be heard and made no 
request that he be permitted to call witnesses to testify. 

3. It was not necessary in view of the Record that the 
Court make findings of fact and conclusions of Law. 
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m. 

ARGUMENT. 

1. There is a showing of a basis for equitable relief in 
the Record. 

Here we have a situation where Appellee has paid $1000 
in cash and monthly payments on a note of $7500.00 at the 
rate of $125.00 per month for seven months for a business 
which had previously belonged to Appellant. Certain fur¬ 
niture and fixtures were purchased by the Appellee in the 
transaction under consideration, and she placed furniture, 
fixtures, linens, etc., of her own in the premises. 

She conducted her rooming house business for a period 
of seven months and then, through no fault of her own, the 
items which she purchased from Appellant and for which 
she had partially paid, as well as her own property which 
she had placed in the premises, were destroyed by fire. 

There is no question that the Appellant is responsible to 
Appellee for the damage done by the fire which started in 
the portion of the building which he occupied. 

Appellee has not only lost her furniture and fixtures but 
the income that she was receiving from the rooming house 
business and all on account of something done by the Ap¬ 
pellant in which she had no part whatever. 

Appellee also had a right under her lease to re-enter the 
premises and resume her lease if Appellant should rebuild 
said premises for use as a rooming house. 

Appellant, by attempting to hold the sale of the note and 
the destroyed chattels, was attempting to gain an unfair 
advantage of the Appellee by wiping out her right of re¬ 
entry under the lease, if the premises were restored and 
also to place the note signed by Appellee, in payment of 
the business which she had purchased from Appellant and 
which was destroyed on account of the actions of Appellant, 
in the hands of a third party. 

All that the District Court has done by granting the pre¬ 
liminary injunctions is to leave the entire controversy in 
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status quo until the District Court has an opportunity to 
hear and determine the entire controversy between the par¬ 
ties and by so doing prevent the Appellant from securing* 
in advance of trial, an unfair advantage over the Appellee. 

There is no adequate remedy at law which would prevent 
the Appellee from being materially injured or damaged in 
advance of trial, and Appellee’s only remedy is by way of 
injunction. There has been no taking of property out of 
the possession of one party and putting it into the posses¬ 
sion of another: The rights and property of the parties 
have been left just as they were after the fire. 

It has long been the policy of the Courts in this jurisdic¬ 
tion to settle all controversies between parties at a single 
hearing. Therefore, it is perfectly proper and, in fact, re¬ 
quired by the rules of the Courts of this jurisdiction that 
the allegation of the violation of the Rent Control Act, as 
well as all other matters between the parties, be settled at 
one hearing and that the Appellee not be required to file an 
action on the part of the controversy involving the viola¬ 
tion of the rental ceiling in the Municipal Court as sug¬ 
gested in Appellant’s brief. 

2. It was not necessary that the Court hold a full hearing 
before granting the Preliminary Injunction and Appellant 
had every opportunity to be heard and made no request 
that he be permitted to call witnesses to testify. 

It is submitted that the Court below was not required to 
hear witnesses and was perfectly within its right in grant¬ 
ing the preliminary injunction on the record and without 
hearing oral testimony. 

While Appellant states that he had witnesses available 
to testify he made no request of the trial Judge that they 
be permitted to testify. 

Certainly, in the absence of such a request by Appellant 
and a refusal by the trial Court to allow him to have wit¬ 
nesses testify, he cannot now complain that he had no op¬ 
portunity for a full hearing. 
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3. It was not necessary, in view of the Record, that the 
Court make findings of fact and conclusion of Law 

While a preliminary injunction was granted in this case, 
it is not the type of order requiring a finding of fact and 
conclusions of law by the Court, See ( Home Telephone Co. 
v. Kay Kendall —265 U. S. 206; Railroad Commission v. 
Maxcy —218 U. S. 82; Public Service Commission v. Wis¬ 
consin Tile Company, 289 U. S. 67; Interstate Circuit v. 
United States —304 U. S. 55; Bordens Farm Products v. 
Baldwin —293 U. S. 194; Polk Company v. Glover —305 
U. S. 5). 

The effect of this order is not to take property from 
Appellant or to prevent him from reconstructing his build¬ 
ing. It merely prevents him from transferring the note or 
selling under the Chattel Deed of Trust until there can be 
a full and final hearing on the merits. 

It is clear from the Bill of Complaint that the Appellee 
is entitled to this relief, and it is not a situation such as 
existed in the cases cited by Appellee in which cases the 
Courts could not determine the facts on which the orders 
were based or were required to search a lengthy record 
to ascertain the facts. 

There certainly cannot be any doubt from the short rec¬ 
ord in this case as to the facts, and a clear statement to the 
Appellate Court as to the facts is the purpose of the rule 
under discussion. 

CONCLUSION. 

Wherefore, the premises considered, Appellee submits 
that the granting of the Preliminary Injunction by the Dis¬ 
trict Court was proper and the order of the Court below 
should be affirmed by this Honorable Court. 

Respectfully submitted, 

Chari.es C. CoiiLINS, 

516 Mills Building, 
Washington, D. C., 

Attorney for Appellee. 
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STATEMENT 

Appellant replies to Appellee’s argument (p. 4-5 Appel¬ 
lee’s brief) that the effect of the preliminary injunction is 
to maintain the status quo and that there has been no tak¬ 
ing of property out of the possession of one party and 
placing it in the possession of another. 
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Since this argument goes to the heart of the controversy 
Appellant sets forth his points and authorities in opposi¬ 
tion to Appellee’s contention. 

1 STATEMENT OF POINT INVOLVED 

Was the possession of property changed or affected by 
the granting of the injunction. 

ARGUMENT 

Abner Werksman as trustee under the chattel deed of 
trust selected by Appellant for this purpose, suffered 
Appellee mortgagor to retain possession of the chattels so 
long as payments were made on the Appellant’s note re¬ 
cited in the deed. (J. App. 12) Upon default the trustee, 
to save harmless the Appellant note-holder, was to take 
possession of the goods and sell them. (J. App. 13). 
Upon default on the note and subsequent advertisement the 
trustee had assumed possession. 

The appellee (mortgagor) had no right to possession 
when the note became in default Rhodes v. Freeman, 56 
App. D. C., 355,356,14 F(2d)247. 

The injunction forbade the sale and in effect, neverthe¬ 
less, put the property back into appellee’s control. 

In j Electric Lighting Co. v. Metropolitan Club, 66 App. 
D. C. 536, an interlocutory order had issued restraining the 
power company from putting into effect an expressed in¬ 
tent to cut off electric current it had been supplying to the 
club in pursuance of a contract. The club moved the dis¬ 
missal of the appeal urging that the case was not within 
the provisions of Title 17, Section 101, District of Colum¬ 
bia Code (1940), unless the court was ready to hold “that 
appeals may be taken in all cases where injunctions are 
allowed.” The court did not so rule, but was “of the opin¬ 
ion that the order in the present case changed or affected 



3 


the title to property within the meaning of the law.” The 
injunction in the Metropolitan Club Case was negative in 
terms but affirmative in effect since it required the power 
company to continue to furnish electric current to the club. 
This current, which was property, would have passed to 
and been consumed by one of the parties to the suit, under 
the court’s order. The present case is one where the 
change of possession of property and irreparable injury 
resulted by reason of the injunction more so than in the 
Metropolitan Club Case. The appeal here should be heard. 

In Charles McCaul Co. v. Harr, 51 App. D. C. Ill at 113 
the Court stated: 

“Congress, after carefully limiting the classes of 
cases in which appeals are allowable as a matter of 
right, has guarded against the possibility of irrepar¬ 
able injury through an interlocutory order by clothing 
this court with discretion (emphasis supplied) to grant 
an appeal whenever it is made to appear ‘that it will 
be in the interest of justice to allow such appeal’.” 

The granting of the injunction in this case where (1) the 
remedy is adequate at law, and (2) the result is to use the 
court as an aid to the appellee to take advantage of her 
own wrong, is certainly an instance which requires this 
court in the exercise of its sound discretion to dissolve the 
injunction. See discussion under Sullivan v. Bailey , 21 
App. D. C., 100,104-5 set out in appellant’s brief, page 11. 

CONCLUSION 

Appellant concludes that the appeal is allowable and 
that this court having considered the merits should reverse 
the court below and dissolve the injunction forthwith. 

Respectfully submitted, 

Joseph J. Lyman, 

1424 K Street, N. W. 
Washington, D. C. 

REpublic 4240 

Attorney for Appellant 



